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TEMA: idare Hukukunda Kadmin Durumu, Sosyal Devlet Anlayisi ve Kadinin Durumu

Hukuk devleti ilkesinin geregi olarak kamu hizmetinin herkese esit bir sekilde sunulmasi gerekmektedir.
Bu husus, Anayasa’nin 10. maddesinde yer alan “kanun 6niinde esitlik” ilkesinin dogrudan yansimasidir. Herkes,
kamu hizmetinden yararlanmada ve kamu hizmetine girmede esittir. Anayasa’nin 70. maddesinde diizenlenen
“kamu hizmetine girme hakki” konusunda, “hizmetin gerektirdigi niteliklerden baska hicbir ayrim gézetilemeye-
cegi” acik bir sekilde ifade edilmistir. Ancak bu agiklik, kamu hizmetinden yararlanma konusunda bulunmamak-
tadir. 1982 Anayasasi’nin 10. maddesine 2004 yilinda “kadinlar ve erkekler esit haklara sahiptir. Devlet, bu egit-
ligin yasama ge¢mesini saglamakla yiikiimliidiir. Bu maksatla alinacak tedbirler esitlik ilkesine aykiri yorumlana-
maz”. hitkmil eklenmistir. 1921 Anayasasi haricinde diger biitiin Anayasalarda esitlik ilkesi yer almistir ancak
1982 Anayasasina 2004 yilinda eklenen bu fikra ile ilk defa cinsiyet esitligine vurgu yapilmistir. Ayrica bu esitligin
saglanmasi konusunda devlete pozitif bir ylikiimliilik yiiklendigi de goriilmektedir. Nitekim Anayasa’nin belirti-
len maddelerinden anlasilacag: iizere, kamu hizmetlerinden yararlanmada esitlik ilkesi matematiksel bir esitlik
degildir. Farkli hukuki durumlarda bulunanlara farkli hizmet sunulmas: esitlik ilkesini zedelemeyecektir. Bu an-
lamda, kadinlara firsat dnceligi, pozitif ayrimcilik ile kamu hizmetlerinin 6rgiitlenmesi ve cinsiyete duyarli kamu
hizmetlerinin yiiriitiilmesi 6nem tegkil etmektedir. Bu konuda gerek Anayasa Mahkemesi gerekse Danistay, kadin-

erkek ayrimciligina dayali aykirilik iddialarini pozitif ayrimcilik temelinde degerlendirmistir.

Hal boyle olsa da, uygulamada cinsiyet temelinde farkli durumlar gézlenmektedir; baz1 kamu hizmetle-
rinin kadinlara “ayr1 ortamlarda ” olarak sunulmasi gibi. Ornegin, Diinyada ve iilkemizde pek ¢ok 6rnegi bulunan
kadinlara “6zel” toplu tagsima hizmetleri akillara “esitlik mi? ayrimcilik mi?” sorusunu getirmektedir. Calismamiz,
bu soru temelinde olusturulmustur. Kamu hizmetlerinden yararlanmada esitlik ilkesi ile ilgili olarak, Tiirk ve Ulus-
lararas1 yargi kurumlari kararlari, ulusal ve uluslararasi hukuki belgeler ve idari uygulamalar ile konu agiklamaya

caligtlmustir.
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Gender Equality in Public Services
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According to the principle of constitutional state, public service should be presented equally to ever-
yone. This is the result of “the equality before the law” principle in Article 10 of the Constitution. Everyone is
equal in access to public service. As to “right to enter public service” in Article 70 of the Constitution, no criteria
other than the qualifications for the office concerned shall be taken into consideration for recruitment into public
service. Article 10 of the 1982 Constitution states in 2004 “Men and women have equal rights. The State has the
obligation to ensure that this equality exists in practice” has been added. Except for the Constitution of 1921, the
principle of equality was enshrined in all other constitutions however, this paragraph, which was added to the 1982
Constitution in 2004, emphasized gender equality for the first time. In addition, it is seen that there is a positive
obligation on the state to ensure this equality. As it can be understood from the articles of the Constitution, the
principle of equality in the utilization of public services is not a mathematical equation. Providing different services
to those in different legal situations will not impair the principle of equality. In this sense, it is important to prior-
itize opportunities for women, to organize positive discrimination, to organize public services and to carry out
gender sensitive public services. Both the Constitutional Court and the Council of State evaluated the allegations

of non-discrimination on the basis of positive discrimination.

In practice there are different situations on the basis of sex; some public services are presented as
”separate” to women. For example, in the world and in our country have many examples of private for women
public transport services to mind “equality? does it discriminate?”” Our study is based on this question. With regard
to the principle of equality in benefiting from public services, Turkey and the decisions of international judicial

institutions, it has tried to explain the subject of national and international legal documents and applications.
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